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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

 

In the matter of Application Serial No.  77/837,542 

  

For the Trademark AIRGEL 

 

Published in the Official Gazette on March 29, 2011 

 

 

REMINGTON PRODUCTS  ) 

COMPANY,  ) 

)  

Opposer    ) Opposition No. 91200803  

) 

v.            ) 

) 

FORTUNA, ANIBAL DE OLIVEIRA, ) 

      ) 

Applicant.    ) 

      ) 

      ) 

      ) 

 

EVIDENCE AND ARGUMENT ESTABLISHING THAT THERE IS NO GENUINE 

DISPUTE AS TO ANY MATERIAL FACT RELATED TO REMINGTON PRODUCTS 

COMPANY’S STANDING 

 

 Now comes Opposer, Remington Products Company (“Remington”), and pursuant to 

Rule 56 of the Federal Rules of Civil Procedure, and the Order of the Board (Doc. 11, pp. 10-

11), presents evidence and argument that there is no genuine dispute as to any material fact 

related to Remington’s standing, and it is entitled to summary judgment on the issue of standing 

as a matter of law.  Remington’s argument, set forth with particularity below, is supported by the 

Declaration of C. Kevin McComas submitted herewith.  Mr. McComas is the CFO of 

Remington.   
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I. Standing—Generally 

 In an opposition based on section 2(e) grounds (i.e., mere descriptiveness), as is 

the case here, an opposer need only plead and prove an equal right to use the mark for 

goods.  Vigilance Committee Inc. v. Ullenberg Corp., 823 F.2d 490, 2 U.S.P.Q.2d 2021, 

2024 (Fed. Cir. 1987).  Thus, an opposer in an opposition based on section 2(e) grounds 

may prove its standing by showing that it is engaged in the sale of the same or related 

products or services, and that it has an interest in using the term in its business.  Id. 

 Further, a parent corporation has standing to oppose on the basis of a mark owned 

and controlled by its subsidiary.  Id., citing, Universal Oil Prod. Co. v. Rexall Drug and 

Chem. Co., 463 F.2d 1122, 1124, 174 U.S. 458, 459 (C.C.P.A. 1976).  The Lanham Act 

requires only a belief of damage resulting from the applicant’s registration (i.e., some 

reasonable basis in fact), and this requirement has been liberally construed.  Id.  

III. As Pled, And Shown By The Declaration of C. Kevin McComas, Remington 

 Has Standing. 

 

 As sworn to in the Declaration of the CFO of Remington, Exhibit C to 

Remington’s Motion for Summary Judgment filed May 17, 2012 (Doc. 7) (also attached 

hereto) are pages from a Sroufe catalog.  Those pages describe the products sold by 

Sroufe, and now sold by Remington under the Sroufe name.  The products are healthcare 

products, including a line of products combining therapeutic gel and pneumatic (air) 

technology.  The last of the pages of Exhibit C shows the offering for sale of a shoulder 

wrap expressly stated to have an “air/gel” bladder (Model 1509).   

 In addition to the shoulder wrap shown in Exhibit C, as pled and sworn to in the 

Declaration of the CFO of Remington, Remington also sells ankle braces and supports 
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comprising air and gel chambers, and like its competitors, has used various combinations 

of the words “air” and “gel” to describe these products.   

 The products described and shoulder wrap pictured in the pages of the Sroufe 

catalog of Exhibit C, and the ankle braces and supports also sold by Remington, fall 

within the description of goods recited in the application of Dr. Fortuna, namely “special 

air pressure cuffs with thermally conformable gel padded external walls for medical use.”  

As such, Sroufe was, and Remington is presently, engaged in the sale of “related 

products,” that is, therapeutic products (i.e., medical use products) comprising air and gel 

chambers. 

 Sroufe, at all times relevant, was either a wholly owned subsidiary of Remington 

or a part of Remington.  See, the narrative of Exhibit C and the Declaration of McComas, 

¶ 3.  Because Sroufe at all times relevant was either a wholly owned subsidiary of 

Remington or a part of Remington, as a matter of law, Remington has a real interest in 

this proceeding and therefore standing to institute and maintain it.  Universal Oil Prod. 

Co., 174 U.S. at 459; and Vigilance Committee Inc., 2 U.S.P.Q.2d at 2024.  

IV. Conclusion. 

 Because Remington has shown that there is no genuine dispute as to the issue of 

its standing, Remington is entitled to summary judgment as a matter of law on this issue.  

Further, it having been previously determined that the term “AIRGEL” is merely 

descriptive of the goods identified in the involved application (Doc. 11, p. 10), this 

Opposition should be sustained in favor of Remington and the mark that is the subject of 

Application Serial No. 77/837,542 should be refused registration.   
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     Respectfully submitted, 

     REMINGTON PRODUCTS COMPANY 

/s/Laura J. Gentilcore  

By:  Edward G. Greive  (Registration No. 24,726) 

       Laura J. Gentilcore  (Registration No. 54,116) 

       RENNER, KENNER, GREIVE, BOBAK,  

       TAYLOR & WEBER 

       Fourth Floor, First National Tower 

       Akron, Ohio  44308–1456 

       Telephone:    (330) 376-1242 

       Facsimile:     (330) 376-9646 

 

     Attorneys for REMINGTON PRODUCTS COMPANY 

 

September 11, 2012 
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CERTIFICATE OF SERVICE 

 I hereby certify that a true and accurate copy of the foregoing was served upon Applicant 

by email transmission and by placing a copy in the United States first class mail, postage 

prepaid, this 11
th 

day of September 2012: 

anibal.fortuna@uol.com.br 

Anibal de Oliveira Fortuna 

AV. ALM. Cochrane, 83 APTO. 161 

Santos, SP  11040-001 

Brazil 

 

     Laura J. Gentilcore  

By:  Laura J. Gentilcore  (Registration No. 54,116) 












